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22nd February 2008

Dear Claire Gray

The National Association of Welfare Rights Advisers is pleased to respond to the consultation exercise on Transforming tribunals: Implementing part 1 of the Tribunals, Courts and Enforcement Act 2007.

NAWRA represents advisers and organisations providing legal advice on social security and tax credits in the statutory and voluntary sector. As such our expertise and knowledge is limited to the Social Security and Child Support arena, and we have refrained from opining on other areas. 

The response to the consultation is informed by discussions on the Act, held at our conferences in Edinburgh in September and Birmingham in December. Our website too has been used to gather the views of the membership.

We would also like to make comment on several other proposals contained in the consultation document, but out-with the set questions.

Our membership has raised concern about the proposals outlined in paragraphs 80 - 83 to establish a number of multi-use venues. Whilst we appreciate the need for efficiency and cost-effectiveness we feel that within Social Security appeals, in particular, the local network of venues is already “fit for purpose” certainly with regard to location. Our members practising outside the main urban areas have expressed concerns that many appellants already undertake journeys in excess of one hour each way to attend a hearing, which can be much longer if relying on public transport. Moving to hearing centres in larger urban areas could more than double this travelling time. Users of these appeals tend to be already disadvantaged or living with poverty and the prospect and logistics of such a journey may cause non-appearance at hearings or even reduce the likelihood of making an appeal.

Our members have also expressed concern about the suitability of multi-use venues, particularly in respect of the risk to the “informal” nature of proceedings experienced within Social Security appeals.

It’s noted that this is to be the subject of further consultation in Spring and we look forward to making more detailed comments then.

On a similar note, our members have expressed grave concerns about the move within Social Security Appeals to rename legally qualified panel members/chairs as judges. It is our view that this will change the very nature of the hearings, away from the informal nature which made them so successful to being viewed as a court hearing. We note that many of members reported that chairs of tribunals introduce the proceedings as “not like court”. We would hope that an exception for these tribunals is permitted.

NAWRA gives a cautious welcome to the exploration of ADR (paragraph 96). We would point out that within the Social Security arena there exists an inequity between a claimant and the Secretary of State as represented by a decision maker. We would hope that that any ADR process would be on a purely voluntary basis and could be left without penalty. It is our view that the role of a representative needs to be considered in an ADR process.

We would welcome an opportunity to discuss this further at the appropriate stage and continue to view the pilots in Sutton and Bristol with interest.

Finally NAWRA expresses concern over the proposal to take tribunals dealing with Tax Credits out of the Social Entitlement Chamber and place within the Tax Chamber. Much of the legislation and principals around Tax Credits is very similar to that of benefits. Indeed the current legislative framework is based around that of Family Credit. Its our view that there is a real danger that much of the knowledge and experience gained by members relating Tax Credits within the broader Social Entitlement Chamber will be lost if such a move takes place.

Yours 
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Phil Hanns

North East England Representative

Steering Committee
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Transforming tribunals: Implementing part 1 of the Tribunals, Courts and Enforcement Act 2007 

List of questions for response

We would welcome responses to the following questions set out in this consultation paper. Please email your completed form to: Claire.Gray@tribunals.gsi.gov.uk, or fax to: 0207 340 6580.  The closing date for responses is 22 February 2008. Thank you.
Chapter 7: Overview of Tribunal Structure

Assignment

	Question 1. Do the proposals on assignment of judges and members strike the correct balance between maintaining judicial expertise and encouraging judicial career development?

	Comments: Yes – in our view this proposal does meet the set out objectives.


Proposed Chambers Structure

	Question 2. Do you agree with this general approach for Chambers?

	Comments: The Association agrees with the general approach for organising in Chambers.


	Question 3. Is the allocation of jurisdictions to Chambers the right one?

	Comments: The Association has no comments on the proposed allocation. We are pleased to note the complexity and diversity of social security appeals has been recognised through the development of the additional judicial management tier.


Chapter 8: The Upper Tribunal

Structure of the Upper Tribunal

	Question 4. Do you agree with the proposed three-chamber structure for the Upper Tribunal?

	Comments: Yes


Location

	Question 5. Do you agree with this approach to where the Upper Tribunal is located?

	Comments: NAWRA is disappointed to note that despite the concerns for the Tribunal Service to have a regional identity and the commitment to be able to deliver services locally and which are not viewed as remote (see paragraph 156 ) that the Upper Tribunal is to be located in London. Whilst we recognise the links with other jurisdictions, which are based within the capital, we see this as a missed opportunity. Basing the Upper Tribunal outside London would have been seen to provide further leadership to the first tier tribunals. The document already states that hearings facilities will be available throughout the UK, and NAWRA fails to understand why such an opportunity has been missed.


Jurisdictions of the Upper Tribunal

	Question 6. Do you agree with the proposals for transferring existing appeal rights?

	Comments: Yes


	Question 7. Are there other appeal rights not listed?

	Comments:     NAWRA is not aware of any.


Proposed Changes to and Exclusions from Appeals

	Question 8. MHRT.  Do you agree?

	Comments: NAWRA has no view on this question.


	Question 9. SENDIST.  Do you agree?

	Comments:  NAWRA has no view on this question.


	Question 10. PAT.  Do you agree?

	Comments:  NAWRA has no view on this question.


	Question 11. CST.  Do you agree?

	Comments:  NAWRA has no view on this question.


	Question 12. Lands.  Do you agree?

	Comments: NAWRA has no view on this question.


	Question 13. Transport.  Do you agree?

	Comments:  NAWRA has no view on this question.


First Instance Jurisdiction of the Upper Tribunal

	Question 14. Which would be the appropriate option for the Information Tribunal’s work?

	Comments: NAWRA has no view on this question.


Chapter 9:  Review of the Role of Non-Legal Members
Appointments and Tribunal Composition

	Question 15. Do you agree that this is the right approach to tribunal composition?

	Comments:      Yes


	Question 16. Should there be different principles for certain Chambers or appeal rights, and if so, why?

	Comments: NAWRA does not wish to put a view on this.


Categories of Non-Legal Member

	Question 17. Do you agree that these are the appropriate categories for members?

	Comments: In the context of social security appeals we welcome inclusion of other healthcare professionals (rather than only doctors)  as tribunal members. We agree that all members need to bring a contribution to the “table”, and would stress that this does not have to be a recognised formal “qualification “ as such. 

In social security appropriate expertise is already applied to tribunals for Disablement Benefit, whereby specialists are appointed in the area of medicine that the claim relates to.

NAWRA would be interested to see this expanded so that members with expertise in say mental health could deal with cases relating to mental health, irrespective of the benefit. 

We agree that these are appropriate categories.


Titles

	Question 18. What should the description be?

	Comments: NAWRA notes that already in the social security jurisdiction that non-legal members usually referred to as the “medical member” or the disability member. It is NAWRA’s view that the term “member” would suffice, although inevitably when being introduced reference will be made to their reason for inclusion.


	Question 19. Would the term ‘member’ suffice?

	Comments:     Please see the response above


Chapter 10: Tribunal Procedure

Improving the Service to Tribunal Users

	Question 20. Do you agree that where a function of a tribunal is carried out by staff there should always be right of access to a judge?

	Comments: It is NAWRA’s view that there should always be a right of access to a judge. Whilst it may be administratively convenient to, for example, permit staff to “strike out” an appeal  for want of prosecution, there must always be access to have the appeal re-instated.


	Question 21. Are there any functions of a tribunal which should never be performed by staff, whatever the safeguards?

	Comments:     It is NAWRA’s view that there are many functions that should never be performed by staff. These would include the handing down of decisions, giving directions or any other order around concerning the disposal of a case.


Costs
	Question 22. Are these the right criteria against which a costs regime should be judged?  Is there good reason for inclusion of other principles?

	Comments:  NAWRA welcomes the assurance given by Baroness  Ashton over costs in social security cases. However we note the use of the word “meritorious”  and would seek a further  assurance that there is no consideration to create a costs regime within social security appeals.


Chapter 11: Tax Appeals Modernisation

Tax Appeals Modernisation

	Question 23. What features of the present system should be retained in the new one?

	Comments: NAWRA has no view on this question


	Question 24. What are your views on the type of cases that could be heard by non-legal members?

	Comments: NAWRA has no view on this question


	Question 25. What types of case should go straight to the Upper Tribunal?

	Comments: NAWRA has no view on this question


	Question 26. What types of case will require early case management?

	Comments: NAWRA has no view on this question


	Question 27. What are the types or features of cases that you think should be subject to an award of costs?

	Comments: NAWRA has no view on this question


	Question 28. How do you think the award of costs should operate in practice?

	Comments: NAWRA has no view on this question


Chapter 12: Land, Property and Housing
Land, Property and Housing

	Question 29. Do you agree that this is the right long-term vision for tribunals dealing with land, property and housing?  If not, do you have an alternative?

	Comments: NAWRA has no view on this question


	Question 30. Do you agree that the jurisdictions of the RPTS and the ALR should be transferred to the First-tier Tribunal and their administration to the Tribunals Service?

	Comments: NAWRA has no view on this question
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